UDC 81.25
DOI 10.48371/PHILS.2021.61.2.012

THEORETICAL AND PRACTICAL ISSUES OF LEGAL TRANSLATION
(ON EXAMPLE OF DOCUMENTS OF THE ASTANA INTERNATIONAL
FINANCIAL CENTER COURT (THE AIFC COURT)

Didenko O.A.%, Sametova F.T .2,

Istudent of the Master Program of Translation Studies,
the Kazakh University of international relations and languages under Ablay khan,
2Candidate of Philological Sciences, Professor, Kainar Academy
Almaty, Kazakhstan
email olga.alex.didenko@gmail.com

Abstract. This article is devoted to the analysis of the accuracy, adequacy and acceptability
of the translation of legal documents based on the decisions, orders, rules and orders of the
International Financial Court of Astana, which administers justice in English and based on the
legislation of the United Kingdom, and not the national legislation of Kazakhstan. The work
examines the linguistic, legal and cultural aspects of legal translation, the relationship between
different legal systems, languages and cultures.
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Introduction

Legal translation is the study that united two complex professional spheres —
Translation and Legal studies. People who studied them know that the main
problems inside these studies conclude the following points:

- massive numbers of theoretical and practical issues which well structured and
studied, but they are not working in practical translation or applying laws and
governmental acts;

- the ongoing movement of developing countries to prestigious international
organisations and Kazakhstan is not an exception. Legislation is developed rapidly,
and it covers all spheres of our daily life. Therefore, demand for high-quality and
high-professional translation of legal texts will increase continuously;

- the last theories of Translation studies show a new approach and rethinking of
previous theories — translator works as a mediator between two sides (sender and
receiver) to achieve a better version of the text into one language to another
according to situation, conditions and other requirements.

That is an essential dilemma - finding a correct method for translation of legal
documents or legal speeches. The second dilemma is to comprehend if the translator
knows the law (primary grounds) or excessive requirement. An additional problem
IS the proper preparation and education of legal translators — which new approaches
can we use for that?

This is not a simple question and raises concern for translators because
Kazakhstan continuously joins international governmental organisations, develops
its external foreign policy, governance, and the national economy, and attracts direct
foreign investments for more competitiveness. Kazakhstan has a long way to the
economic prosperity and well-being of a population; thus, many political and
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economic process, new institutions require adequate translation into different
languages into Russian and Kazakh as the two main languages in our country.

One of such institutions is the AIFC Court which was established as an integral
part of the International Finance Centre Astana in 2017. The critical nuance is the
next — this Court uses the Anglo-Saxon legal system (the Common law) despite this
a national legal system of Kazakhstan based on the Roman-Germanic legal system
(the Civil law). It is a challenge for translators because they have all three aspects —
linguistic (different languages — English and Russian), legal (different legal systems)
and cultural aspects (judges are Britains, and their decisions are mandatory here, in
Kazakhstan).

Doctrinal theories of legal translation

Legal translation is a well-studied branch of translation science. The five last
decades ensured the explosion of interest in legal activities around the world.
International organisations activated their influence on global and regional levels.
The world economy endured colossal transformations after 80”s the last century.
Globalisation was a driver of legal translation because business and legal support
required everywhere as well as good governance and effective implementation of
international obligations, the rule of law, etc. Leon Wolff considers three principal
doctrines of legal translation — (1) doctrine of textual fidelity, (2) doctrine of
equivalent effects, and (3) doctrine of ethical intervention. Wolff examines “the
rationale for legal translation throughout doctrinal approaches (the “stretch and
snap” theme)” [1, p. 1].

The author agrees that legal translation admits more free actions during
interpreting legal texts from translators than other types of translation studies. Wolff
writes, “it can stretch to accommodate a degree of freedom by the legal translator.
However, should it go too far, it snaps back to the default position of linguistic
fidelity. This “stretch and snap” gives legal translation a unique place in general
translation theory. In the general debate over the “degree of freedom™ the translation
enjoys in conveying the meaning of the text, legal translation theory has reached its
own settlement” [1, p. 1]

The author highlights that in legal translation, passivity is the default;
creativity, the “qualified” exception. [1, p. 1]. According to Wolff, legal translation
takes a special place and status in general translation theory because modern
political, social, cultural and economic processes are standardised and widespread
now as globalisation impact and input activities of international organisations. Wolff
emphasises “the appetite for the law is now transnational” [1, p. 3]. Other authors
agree with him. “There has never been a time,” adds Bermann & Wood “when issues
of nation, language and translation have been more critical than they are today.” [2,
p. 12]

“Law without translation has become ‘“inconceivable” Wolff adds that for
achievement broaden the vision; legal translators cannot be anchored to an
acontextual reading of legal texts [1, p. 5].

Further, it is interestingly to comprehend the meaning of “special status” of

legal texts. It will be strange to compare a restaurant bill and an agreement. Many



researchers find that “legal text operates as a “special-purpose communication
between specialists” [3, p. 415].
Languages, legal systems and cultural aspects of legal translation

Wagner et.all emphasise that “legal norms are expressed in words, and words
must be capable of expressing law in a clear and understandable manner using
different disciplines” [4, p. 32]. The legal discourse should be understood by
everyone, but in reality, language, legal system and differences in culture are
obstacles to that.

Figure 1. Links between legal systems, languages and cultures
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Languages of the source text (ST) and the target text (TT) can be similar and
non-similar. English and German languages have belonged to one family, and they
have similar roots, many similar words, grammatical structure and connotations,
rules and phraseological units, but in the United Kingdom and Germany, legal
systems are different.

Portuguese and Spanish are similar languages, but the legal systems of Latin
America and Spain countries, for example, are different. More comparative example
for us: the English and Russian languages are different languages, starting
phonology and finishing practical usage in everyday life.

However, if languages are different but legal systems are similar, it is not
problematic for legal translators. A much more sophisticated case is when language

and legal systems are different; this case is a challenge for legal translators.
Figure 2. Legal systems and languages in comparison
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Cultural perspective in legal translation is more feasible in modern life than
early. Three components are essential to a better understanding of a cultural aspect



— (1) an attitude of society to the legislation, the law system, and (2) the existence of
high or low context in culture. The first is the attitude to the law from individuals
and their groups and associations. In the different cultures, its attitude is different
because a political structure and economic growth matter, mature of society and civil
institutions.

Therefore, some society prefers to using not written laws and rules, complex
legal regulations but informal, group arrangements and relations — it is a non-official,
informal, attitude to the law. On the other hand, another attitude is to rely upon only
and always on law, rules and written regulations — it is an official, formal attitude to
the law; it is the system where informal arrangements do not work, they are not
practical and unusefulness. Thus, for example, attitude to the law in Germanic and
Russian culture differs — in Germany, the law is honoured; in Russian culture, the
law is not respected by both - ordinary people, their groups and associations, and all
branches of the power.

Another characteristic is the high or low context in cultures [5, pp. 222-223].
In other words, the existence of verbal or non-verbal communications in a given
culture. The high context in culture presumes more non-verbal types in
communications between people — gesture, body language, etc (Japan, Brazil,
Mexico, India and China). The lower context cultural counties are the United States,
Australia, Germany, Scandinavian countries. These cultures use many types of
verbal communications; this aspect does do the legal translation more predictable.
Legrand notes that “law is part of the symbolic apparatus through which entire
communities try to understand themselves better” [6, p. 42]. Thus, the goal of
translators is to make communities closely using the law, legislation and adequate
translation.

Newmark emphasises the importance of “componential analysis, the most
accurate translation procedure, which excludes the culture and highlights the
message. Componential analysis is based on a component common to the SL and
the TL” [7, p. 96]. Using the componential analysis, translators can avoid a cultural
gap and achieve to equivalent effect. Kunanbayeva describes the process of
translation as “an action of intercultural communications”, and translators are
considered as their subjects [8, p. 62]. This approach means that cultures, cultural
identity, and the cultural gap are critical for adequate translation.

Legal language

Legal language is a specific type of professional ‘jargon’ which sophisticated
for ordinary people but convenient and habitual for lawyers. Legal language is not
usual for translators too, because its features are the following:

- complicated and wordy constructions because, according to ancient

tradition, lawyers earned depending on the length of legal documents. Today,

this habit works too, and legal professionals strive to create and prepare more
difficult for comprehension by ordinary people documents and texts;

- many archaic words and Latin legal terms, definitions; their real meaning is

known only by lawyers and legal practitioners;

- extensive usage of passive forms and modal verbs for designation of

restrictions, prohibition or allowed activities.



Role and functions of translators and legal translation in the activity the
Court (the AIFC Court)

AIFC Court Rules (2018) considers the interpretation of court documents as a
significant and integral part of the Court activities. The English language is the
working language, and the English text is the authoritative text of this judicial
institution. All proceeding before the Court shall be conducted in the English
language.

Such obligation means that translators play an important role during court
hearings and other activities. AIFC Court Rules (2018) includes the requirement for
translation of written documents: “When a document to be used in the Court is a
translation into the English language of a document, the original of which is in
another language, and a dispute arises as to the meaning of the language in the
original document, the Court may determine its true meaning has taken such expert
advice as it deems fit. The Court’s interpretation shall be determinative of the
meaning”.

This passage means that only the Court gives the correct interpretation in the
case of contradictory translation of legal terms and documents or the case when the
translation does not transfer the correct meaning of given legal terms or definitions.
The role of translators in the Court activities has been considered the following tasks;
they are
- to translate all documents (claims, applications, rules, etc) from the
authoritarian language (English) to another (Russian, Kazakh)

- to interpret courts hearings
- to help the Head of Justice, judges and personnel of this Court in
communications.

These tasks suppose the ongoing and permanent process of qualification of
translators and special training. Indeed, today legal translators should have
appropriate language skills and comprehension of how different legal systems work,
which differences and similarities between them. A new approach is the creation of
a Legal Translation Decision-Making Framework, based on the decision theory.
This approach is suggested by Catherine Way for the preparation and improvement
of the law skills of legal translators [9, pp. 140-144].

Way suggests adapting the decision theory for translators’ needs, and “the steps
required would be:

. establishing the communicative situation or skopos — the overarching decision
. identifying and categorising the translation problems — in order to select the
sub competency skills required to find a solution for each of them

. analysing possible solutions of strategies and their effects in the Target Text
. Choosing the best alternative or solution for each problem

. Implementing the chosen course of action once the decision has been taken

and assessing the possible effects of the solution selected” [9, p. 141].
Figure 3. Stages of decision-making process for legal translators by Catherine Way
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Comparative analyses of legal documents of the Court AIFC in Kazakhstan
(in English and Russian)

The following documents were observed and compared in two versions (in

English and Russian):

. AIFC Court regulations (2017) [10]

. AIFC Court rules (2018)

. Case No. 2 of 2021 about the claim by Unicorn crops limited v Zeren Bidai
Group LLP [11]

. Case No. 10 of 2020 about the claim Modtech Group Teknoloji Sistemleri
LTD v Mosston Engineering LTD and Kaztechnology JSC [12]

. Case No. 3 of 2020 about the claim Star Asian Mining Company LLP v
Aurora AG LTD

. Case No. 1 of 2019 about the claim Aurora AG Limited v Star Asian Mining
Company LLP [13]

The aim of this analysis is the determination of methods of translation of legal
documents of the AIFC Court, especially legal terms and specific definitions, and,
additional aim, to suggest more presice and adequate translation according to the
Integrative methodological model created by Ramos [14, p.123]. Methodology of
the analysis — both versions were observed simultaneously — English and Russian;
the types of translation transformations and problems were defined as often used and
applied. The translation of all documents in the Russian language is not official and
notarised. The normative documents (rules and regulations) are 124 pages, and
executive documents (judgements) include 22 pages.

Results of the analysis is the following - more than 200 terms and definitions
from legal documents of the Court AIFC were analysed in ST (in English) and TT
(in Russian). During this process, the following problems were detected and divided
into few groups. Detailed analysis, the context of used legal terms are in the tables
below. According to detected problems, we suggest paying attention to these legal
terms in context (in sentences) and analysing consequences after applying original
terms in English and their translation into Russian.



1. Legal terms are translated with different variations in one document. For
instance, the power and powers are translated as ‘“kommeTeHIHs, MOTHOMOYUS,
¢ynkuuu, umeet mpaso'; judgements, orders and directions were translated as
“cyneOHbIC peleHus, pacTIOPSKEHUS, IPUKA3bl U PEIICHNUs, TPUKA3bl, YKa3aHUs .

2. Legal terms change their meaning after translation. For example,
“procedural fairness” is translated as “mpomnemypHas cmpaBenauBOCTH” but the
correct translation - “o6ocnHoBannbie mpoueaypsr”. Another example is the legal
term “interim order” — “pelieHrHe O MPUMEHCHHHM OOCCIICUUTEIIBHBIX Mep». The
correct translation is «mocraHoBiieHHE Cyaa, KOTOPOE BCTYMAeT B CHIIy BO BpeMs
CIyIIaHUS Jiea U MOXKET OBITh M3MEHEHO II0CJIC BBIHECEHUS OKOHYATEIHHOTO
pEIICHUs — BpEMEHHBIH Opep».

3. Legal terms lose their meaning after translation. For instance, the legal term
“declaratory relief” is translated as “nexiaparuBHas 3ammra’”. The correct meaning
1S “mocTaHOBIIEHNE, BRBIHECEHHOE B X0JI€ CYI€OHOTO TpoIecca, OTpaxaroliee npasa
1 00s3aHHOCTH CTOPOH IO JOTOBOPY WJIM B COOTBETCTBUU C 3aKOHOM, KOTOPBIH
MOJKET pelaTh HEKOTOpbIe BOMpockl o nemy”’. Another example is the lagal term
“authoritative” (in translation — “ocHoBHOK”) but the correct meaning is
“aBTOPU30BaHHBIN .

4. Two different legal terms (ST) have one meaning (TT). “Affirmation” and
“affidavit” are translated identically — “moxa3zanust mon npucsiroir”. The correct
meaning of “affirmation” is “noasepxaeHue (MOJTHOMOYHMIM WJIM HEBUHOBHOCTH).
The legal term “affidavit” means “nucbmeHHoe 3asBiieHUE (MTOAMNCKA) TOBOPUTH B
Cy/Jle TOJIbKO MPaBJy, UCTIOIB3YIOTCA CYJOM KaK JJOKa3aTeIbCTBOY.

5. Unique legal terms come from the common law system. There are
“acknowledgement of service”, “sealing, allotting, inscribing and dating court
documents”, “group litigation”, etc. These terms do not use in the civil law system,
and their translation can make it difficult for translators.

6. Calquing. The word “Division” is translated as “mauBu3non”, but the legal
term “appellate division” means “a department of a superior court responsible for
hearing appeals” — “uncranuus cyna”. Another example is “the weight of evidence”
- “Bec mokazarenbCTB». The correct meaning 1S “OTHOCHMOCTB, TOMYCTUMOCTh U
3aKOHHOCTB JOKa3aTEIbLCTB .

7. Oblique translation. The definition “...under seal of the Court...” is
translated as “nponeuartanbl cygom”. The correct meaning is “3aBepeHHBIE CyI0M
(mox mevatkto cyaa)”. Another example is “overriding” — “riaBHbiii”, but the correct
and more legal meaning of this word is “npeumMymIecTBEHHBII.

As a result, the classification of typical problems can divide the following
elements — contextual and transformational.

Figure 4. Classification of problems in legal translation
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Conclusion

Legal translation is an integral and specific part of Legal discourse, on the one
hand, and Translation studies, on the other hand, because theoretical approaches
show definite obstacles during the translation process of legal documents from one
language into another. Legal translation has a unique status based on three grounds
— (1) the legal system, (2) used languages and (3) cultural identity. All of these
components are important to the achievement of the adequacy of translation of legal
texts and documents — that is a threefold system of legal translation. This system is
based on comprehension specificity of legal translation and the importance of
adequate translation.

Additionally, legal language is a specific aspect of legal discourse which
defining its nature and the main characteristics — (1) unigue and unusual composition
— archaic words and Latin legal terms; (2) extensive usage of modal verbs and
passive forms; (3) sophisticated structure of sentences and texts.

A typical model legal translation does not ensure an adequate result because
the legal systems can be different (the common or civil law), and cultural aspects
can be different (high or low context); a new integrative model for legal translation
IS required.

Future changes are related to complex renovations of the foreign policy of
Kazakhstan and the cooperation of our country with international organisations and
other countries. Such cooperation is supposed that languages, legal systems, and
cultural identity cannot be similar; often, they would be different. This is a
reasonable view to using the new approach, the integrative model in the process of
translation, and the new legal translation framework for the preparation of
translators.

REFERENCES
[1] Wolff L. Legal Translation. The Oxford Handbook of Translation Studies, K.
Windle and K. Malmkjaer, Eds., New York, Oxford University Press, 2012, pp. 1-10.

[2] Bermann S. and Wood M. Nation, language, and the ethics of translation, 1 ed.,
Princeton and Oxford: Princeton University Press, 2005.
[3] Sarcevic S. New approach to legal translation, 1 ed., London Boston: Kluwer Law

International, 1997.



[4] Wagner A., Kui Sin K. and Cheng L. Cultural transfer and conceptualization in
legal discourse. - The Ashgate handbook of legal translation, pp. 27-42, 01 01 2014.

[5] Hall E.T. The Silent language, 1 ed., New York: Fawcett Publications, Inc., 1959.

[6] Legrand P. lIssues in the Translatability of Law. - Nation, language, and the ethics
of translation, Bermann S. and Wood M., Eds., Princeton and Oxford, Princeton University Press,
2005, pp. 30-42.

[7] Newmark P. Textbook of translation. London: Pearson Education, 1998.

[8] Kunanbaeva C.C. Konceptologicheskie osnovy kognitivnoj lingvistiki v stanovlenii
polijazychnoj lichnosti. (Conceptological foundations of cognitive linguistics in the formation of
a multilingual personality.) Almaty: Polilingva “Publ.”, 2017, 263 p. [In Rus.]

[9] Way C. Structuring a legal translation course: a framework for decision-making in
legal translation training. - The Ashgate handbook of legal translation, L. Cheng, K.K. Sin and A.
Wagner, Eds., Farnham, Ashgate Publishing Limited, 2014, pp. 135-152.

[10] AIFC Court regulations (2017) - https://aifc.kz/legal-framework/aifc-court/

[11] Case No. 2 of 2021 about the claim by Unicorn crops limited v Zeren Bidai Group
LLP - https://court.aifc.kz/2021/

[12] Case No. 10 of 2020 about the claim Modtech Group Teknoloji Sistemleri LTD v
Mosston Engineering LTD and Kaztechnology JSC - https://court.aifc.kz/2020/

[13] Case No. 1 of 2019 about the claim Aurora AG Limited v Star Asian Mining Company
LLP - https://court.aifc.kz/2019/

[14] Ramos F.P. Parametres for problem-solving in legal transaltion: implications for
legal lexicography and institutiional Terminology Management. - The Ashgate Handbook of legal
translation, L. Cheng, K. K. Sin and A. Wagner , Eds., Farnham, Ashgate Publishing Limited,
2014, pp. 121-134.

KYKBIKTBIK AYJAPMAHBIH TEOPUSLJIBIK )KOHE IITPAKTHUKAJIBIK
MOCEJIEJIEPI («KACTAHA» XAJIBIKAPAJIBIK KAPKBIJIBIK
OPTAJIBIFBIHBIH, COTHBI KY KATTAPBI HET'I3IH/IE)
Hunenko O.A.Y, Cameropa ®.T.?

MarucTpant, «Aynapma ici» MaMaHIBIFBIHEIH Oelini Oorimi
AObu1ait xaH at.Kazak xajapIKapajiblK KaThbIHACTAP JKOHE QJIEM TUIIEP
YHUBEPCUTETI,
2(hr010T U FHUILIMIAPBIHBIH KaHAUAATEL, npodeccop, «KaliHap» akaaeMuschl
Anmatsl, Kazakcran
e-mail:olga.alex.didenko@gmail.com

AHpaTna. bys Makana coT TepeiriH aFbUIIIbIH TUTIHAE KY3€re achlpaThiH xkoHe Kazakcran
PecryOnukachIiHBIH 3aHHAMAChIHA CYHEHE OTBIPBIN, AcCTaHa KalaCchIHBIH XalbIKapaidblK KapiKbl
COTBIHBIH LIeIIMEpPi, OYHpBIKTaphl, epexenepl MeH OyHpBIKTapbl HET131He 3aHAbl KyKaTTap/abl
aylnapyIblH JIONJITIH, COMKeCTiri MeH KaObUigayra OONATHIHABIFBIH TalgayFa apHaJFaH.
KazakcTaHHbIH YITTHIK 3aHHamacblHa eMec, YJplOputanusra. JKymbicTa 3aHIbl ayJapMaHbIH
JUHTBUCTUKAIBIK, KYKBIKTBIK KOHE MOJEHHU aCMeKTiIepl, op TYypii KYKBIKTHIK JKyienep, Tiaep
MEH M9JIEHUETTep apachIHAaFbl OailylaHbIC 3epTTENTEH.

Tipek ce31ep: KYKBIKTHIK AUCKYPC, 3aHbI ayaapMa, coT, AXKO, KYKbIK, MOJICHHET, Til.

TEOPETHUYECKHUE U IPAKTUYECKHE BOIIPOCHI
IOPUINYECKOI'O IIEPEBOJIA
(HA IPUMEPE JOKYMEHTOB CYJA MEXAYHAPOJIHOI'O
OUHAHCOBOI'O HEHTPA «<ACTAHAY)


https://aifc.kz/legal-framework/aifc-court/
https://court.aifc.kz/2021/
https://court.aifc.kz/2020/
https://court.aifc.kz/2019/

Hunenko O.A.1, CameroBa ®.T.?
lMarucTpasT NpOQHIBLHOrO OTAENEHUS, CHIENUATLHOCTE «IlepeBoauecKoe Aemoy
KazYMOuMI um. AOburaii Xxana,
’xanmunaT GWIONIOTHISCKHUX HAVK, Ipodeccop, AKaaeMus «Kaitnap»
Anmatel, Kazaxcran

e-mail:olga.alex.didenko@gmail.com

AnHOTanuaA. J[aHHas cTaThsid MOCBSIICHA aHAJIU3y TOYHOCTH, AJICKBATHOCTU U
INPUEMJIEMOCTH IE€PEBOJA HOPUAMYECKMX JOKYMEHTOB Ha MaTepuajie IOCTaHOBJICHM,
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OCYILLIECTBIISICT IPAaBOCYAUE HA AHIJIMHUCKOM SI3bIKE M HA OCHOBE 3aKOHOJATEIbCTBA
BenukoOpuranuu, a HE HaIMOHAJIBHOTO 3aKoHoAarenbcTBa Kaszaxcrana. B pabote
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